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DIOEST: 

1. An allegation that a price deduction formula 
for a reduction in space is defective and 
thus arbitrary and unjust is without merit 
where the record establishes that the 
formula is not defective as alleged. 

2. An hourly deduction rate for work unsatis- 
factorily performed is unobjectionable and 
not excessive where the record establishes 
that the rate used accurately reflects the 
cost to the government in the event of 
unsatisfactory performance. 

Kleen-Rite Corporation protests the inclusion of 
two clauses in invitation for bids (IFB) No. GS-03-84- 
B-0051, issued by the General Services Administration 
(GSA) for janitorial and related services at the federal 
building in Philadelphia, Pennsylvania. We deny the 
protest . 

Kleen-Rite first challenges the Reduction in Space 
clause, which provides a formula for calculating a 
deduction from the contract price when the area to be 
cleaned is reduced by 2,500 or more square feet for 
periods of 30 days or longer. Kleen-Rite contends that 
the reduction of space formula is arbitrary and unjust 
because i t  incorrectly assumes that a reduction in space 
results in a corresponding reduction in certain more or 
less constant services (e.g., the contractor must continue 
to clean the same number of stairways and elevators even 
after a reduction in office space to be cleaned). This 

:. allegation is without merit. . 
As the agency explains in its report, the reduction of 

space formula does reflect the fact that certain constant 
services will be unaffected by a cleaning reduction. The 
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IFB s t a t e s  t h a t  t h e  deduct ion r a t e  is der ived  by f i r s t  
s u b t r a c t i n g  from t h e  monthly c o n t r a c t  p r i c e  t h e  percentage 
of c o s t  a t t r i b u t a b l e  to unaf fec ted  a n c i l l a r y  s e r v i c e s ,  and 
t h e n  d i v i d i n g  t h e  r e s u l t i n g  f i g u r e  by t h e  n e t  square foo t  
a r ea  to  be cleaned. T h i s  f i g u r e  then is d iv ided  by t h e  2 1  
working days i n  a month  t o  a r r i v e  a t  a deduct ion r a t e  
s t a t e d  i n  d o l l a r s  pe r  day per  square f o o t  of unoccupied 
space. I t  is  GSA's p o s i t i o n  t h a t  s u b t r a c t i n g  t h e  c o s t  of 
unaffected a n c i l l a r y  s e r v i c e s  from t h e  numerator of t h e  
deduct ion formula adequately accounts  f o r  t h e  f a c t  t h a t  
the  c o n t r a c t o r  w i l l  remain r e spons ib l e  f o r  t hese  s e r v i c e s  
even i n  t h e  event  of a space reduct ion .  Kleen-Rite has 
not shown otherwise and i n  f a c t  has opted n o t  t o  r e b u t  
G S A ' s  p o s i t i o n .  We t h u s  f i n d  no b a s i s  for  ob jec t ing  to 

' t h e  space reduct ion  c l ause .  

Second, Kleen-Rite a l l e g e s  t h a t  t h e  Deduction f o r  
O t h e r  Work c l a u s e  is  d e f e c t i v e  because i t  provides  f o r  a 
c o n t r a c t  p r i c e  deduct ion of $12.39 per  hour for work 
omit ted o r  u n s a t i s f a c t o r i l y  performed by t h e  con t r ac to r .  
Kleen-Rite main ta ins  t h a t  t h i s  per  hour r a t e  c o n s t i t u t e s  
an impermissible pena l ty  because i t  exceeds t h e  comparable 
GSA r a t e  s t a t e d  elsewhere i n  t h e  IFB. Again, w e  f i n d  t h i s  
a l l e g a t i o n  without  merit .  

GSA exp la ins  i t  used the  $12.39 r a t e  because t h i s  
is the  a c t u a l  average f i e l d  o f f i c e  l a b o r  r a t e  w h i c h  
encompasses a l l  c o s t s  recoverable  by the  government, 
including f r i n g e  b e n e f i t s  s u c h  a s  h e a l t h  insurance ,  l i f e  
insurance,  and a d m i n i s t r a t i v e  and overhead expenses. 
The comparable GSA base r a t e 1 /  does not  inc lude  these 
c o s t s  and, GSA s t a t e s ,  was incorpora ted  i n  t h e  i n v i t a t i o n  
only f o r  in format iona l  purposes a s  requi red  by t h e  Se rv ice  
Cont rac t  A c t ,  41 U . S . C .  S 351 (1982) .  GSA mainta ins  t h a t  
because these  a d d i t i o n a l  costs a r e  recoverable  a s  damages, 
the  $12.39 r a t e  is  a reasonable  measure of damages r e l a t e d  
t o  u n s a t i s f a c t o r y  performance. 

The deduct ions  f o r  noncompliance w i t h  t h e  performance 
requirements  e s s e n t i a l l y  r e l a t e  t o  l i q u i d a t e d  damages, 

c l/The r a t e  is s t a t e d  i n  t h e  s o l i c i . t a t i o n  a s  $7 .44  per  
hour. The s o l i c i t a t i o n  a l s o  s t a t e s  t h a t  i n  a d d i t i o n ,  

expressed a s  a percentage  of t h e  base r a t e :  r e t i r emen t  
2 4 . 7  percen t ,  h e a l t h  insurance 3.5 pe rcen t ,  and l i f e  
insurance .5 percen t .  

- workers m u s t  be  paid the  fol lowing f r i n g e  b e n e f i t s ,  
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that is, fixed amounts which one party to a contract can 
recover from the other upon proof of violation of the 
contract, and without proof of the damages actually 
sustained. 
tion and Larson Building Care Inc., 62 Comp. Gen. 219 
(1983), 83-1 CPD ll 194. A liquidated damages provision 

- See Environmental Aseptic S e w  ices Administra- 

hroperly may include administrative costs in addition to 
the price of the work not performed or unsatisfactorily 
performed. 
B-207949, Sept. 29, 1982, 82-2 CPD W 296. We will object 
to such a provision as imposing an impermissible penalty 

Industrial Maintenance Services, Inc. , - 

only where a protester shows there is no possible relation 
between the liquidated amounts and the losses which are 
contemplated by the parties. 
B-204196. June 25, 1982, 82-1 CPD W 624. Kleen-Rite has 

Massman Construction Co., 

made no such showing, again choosing not to respond to 
G S A ' s  explanation. We thus will not object to this 
prov is ion . 

The protest is denied. 

of the United States 
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